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the tine the brief was filed, and Christopher W Young,
Attorney. John D. Burgoyne, Acting Deputy Associ ate Gen-
eral Counsel, entered an appearance.

Before: Wald, Silberman and Sentelle, Circuit Judges.

pinion for the court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Enployer East Village Nursing
& Rehabilitation Center ("East Village") petitions for review
of an order of the National Labor Rel ations Board ("NLRB"
or "Board") finding that it violated sections 8(a)(1) and (5) of
the National Labor Relations Act, 29 U S.C s 158(a)(1), (5).
East Vill age acknow edges that it refused to bargain with the
union certified as the representative of |icensed practica
nurses ("LPNs") and registered nurses ("RNs") at the Cen-
ter, but argues that certification was inproper because the
LPNs and RNs serve as "charge nurses"” and are "supervi -
sors" within the neaning of the National Labor Rel ations Act.
East Village contends that the nurses are supervisors based
on their independent disciplinary authority over the certified
nursi ng assi stants, yet cannot point to any instance in which
t hat purported i ndependent authority was exercised. Wile
the exercise of supervisory authority is not always necessary
to establish that authority is possessed, the repeated failure
to exercise putative authority in circunmstances where such
exerci se woul d be appropriate can be evidence that the au-
thority is nore imagined than real. Concluding that the
Board was justified in viewing this as such a case, we deny
the petition for review and grant the Board's cross-petition
for enforcement of its order.

East Village Nursing & Rehabilitation Center has four
nursing units, each supervised by a Unit Coordi nator who
reports to the Director of Nursing. Each unit is at all tinmes
staffed with fromone to three nurses (one or nore of whom
serve as "charge nurses") and fromone to six certified
nursing assistants ("CNAs"). The job description of a charge
nurse includes, inter alia, independently disciplining CNAs.
In nunerous training semnars, charge nurses have been

instructed in how to exercise their independent discipline over
CNAs, and charge nurses have been criticized on their job
eval uations for failing to exercise their authority over CNAs.

In 1995, the Service Enployees International Union, Loca
285 ("Union"), petitioned to represent all RNs and LPNs
enpl oyed by East Village. East Village contended that repre-
sentation was inperm ssible because the nurses were stat uto-
ry supervisors under s 2(11) of the National Labor Relations
Act. The Regional Director issued a decision in 1995 concl ud-
ing that the nurses were not supervisors. An election was
held, in which there were insufficient votes in favor of repre-
sentation, and the Union was not certified.
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In Novenber 1996, the Union again petitioned to represent
the East Village nurses. East Village again objected that the
nurses were supervisors under the Act, enphasizing that al
RNs and LPNs sonetinmes act as "charge nurses,” and as
such have i ndependent authority to discipline certified nurs-

i ng assistants. However, the Regional Director issued a

Deci sion and Direction of Election finding that the nurses
were not "supervisors.” The Director acknow edged that the
nurses had been instructed that they have independent au-
thority to discipline. However, she noted that in none of the
seven recorded incidents of discipline of CNAs in the record
had t he charge nurse exercised i ndependent authority--in
practice, charge nurses always reported the incident to their
shift supervisor, unit coordinator, or the Director of Nursing
or Adm nistrator. The Regional Director acknow edged East
Village's contention that it is the existence and not the
exerci se of the power to discipline that is dispositive, but
concl uded that the giving of "paper authority” which is not
exerci sed does not make an enpl oyee a supervisor. East
Village argued that the nurses' failure to exercise their disci-
plinary authority was due to fear of retaliation by the CNAs,
who had allegedly threatened them and vandalized their
vehicles. However, the Director found the nurses' notives

for refusing to follow East Village's directives to exercise

i ndependent discipline "irrelevant,” noting that "[t]he fact
remai ns that the charge nurses have not performed the
supervisory duties the Enployer has attenpted to confer on

Page 3 of 8



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1672  Document #413356 Filed: 02/02/1999

them and the Enpl oyer has permitted this situation to go
on." Accordingly, the Director directed election. East Vil-
lage filed a Request for Review, which the Board denied, 2-1

In the ensuing election, there were 22 votes in favor of
representation and 5 against. The Union was certified.
However, East Village refused to bargain with the Union
| eading to the present unfair |abor charge alleging violations
of sections 8(a)(1l) and (5) of the National Labor Relations
Act, 29 U S.C. s 158(a)(1l) and (5). After the unfair |abor
practice charge was filed, East Village requested reconsidera-
tion of the Board's decision not to grant review of the
underlying i ssues. The NLRB denied East Village's recon-
sideration request in its final Decision and Order, issued on
Sept ember 30, 1997, which ordered East Village to cease and
desist fromrefusing to bargain with the Union. The enpl oy-
er petitions for review, and the Board seeks enforcenent of
its order.

Under Section 2(11) of the Act, the definition of "supervi-
sor” includes an individual "having authority, in the interest
of the enployer, to ... discipline other enployees, ... or
effectively to recomend such action, if in connection with the
foregoing the exercise of such authority is not of a nerely
routine or clerical nature, but requires the use of independent
judgrent." 29 U S.C. s 152(11). The Board's findings
regardi ng supervisory status are entitled to affirmance on
review if supported by substantial evidence on the record as a
whol e. Passaic Daily News v. NLRB, 736 F.2d 1543, 1550
(D.C. Cr. 1984). The burden of proving supervisory status
rests upon the party asserting it. Beverly Enters.-Pennsyl -
vania, Inc. v. NLRB, 129 F.3d 1269 (D.C. Cr. 1997).

In construing Section 2(11), the Board has often noted that
it is the possession of supervisory authority and not its
exercise which is critical. See, e.g., Cherokee Heating and
Air Conditioning Co., 280 NLRB 399, 404 (1986); Sheet
Met al Workers Local 85, 273 NLRB 523, 526 (1984); Hook
Drugs, Inc., 191 NLRB 189, 191 (1971). At the sane tine,

"theoretical [or] paper power will not suffice' to nake an
i ndi vi dual a supervisor." Food Store Enpl oyees Union, Lo-
cal 347 v. NLRB, 422 F.2d 685, 690 (D.C. CGr. 1969) (quoting
NLRB v. Security Guard Serv., 384 F.2d 143, 149 (5th Cr.
1967)). Accord NLRB v. Sayers Printing Co., 453 F.2d 810,
813-15 (8th Cir. 1971); Sunset Nursing Homes, Inc., 224
NLRB 1271, 1272 (1976) ("[T]he nere use of a title or the

gi ving of 'paper authority' which is not exercised does not
make an enpl oyee a supervisor."); Geat Lakes Tow ng Co.
168 NLRB 695, 700 (1967). Appellant urges that these two
principles are in such tension that their coexistence is unrea-
sonable and invites arbitrariness. W do not agree.

Supervi sory status determinations carry inportant conse-
guences for the workers whose status is in question. Section
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2(3) of the National Labor Relations Act, 29 U S.C s 152(3),
excludes fromthe definition of the term "enpl oyee" "any

i ndi vi dual enpl oyed as a supervisor,"” and, under Section 14(a)
of the Act, 29 U S.C. s 164(a), an enployer cannot be re-
quired to bargai n about the working conditions of supervisors.
Thus when a worker is found to be a "supervisor” within the
meani ng of the Act, she is excluded fromthe NLRB' s coll ec-
tive bargaining protections. VIP Health Servs., Inc. v.

NLRB, No. 97-1608, 1999 W 7831, *4 (D.C. Gr. Jan. 12,

1999). In light of this, the Board nust guard agai nst constru-
i ng supervisory status too broadly to avoid unnecessarily
stripping workers of their organizational rights. See WI-
liamson Piggly Wggly v. NLRB, 827 F.2d 1098, 1100 (6th

Cr. 1987). Because of the serious consequences of an erro-
neous determ nati on of supervisory status, particular caution
is warranted before concluding that a worker is a supervisor
despite the fact that the purported supervisory authority has
not been exercised. |In sone cases, such a conclusion is no
doubt appropriate. For exanple, in a given situation, the
failure to exerci se supervisory authority may indicate only

that circunstances have not warranted such exercise. In
such a case, it may be quite possible to establish that rea
authority is possessed, despite the | ack of exercise. |In fact,

supervisor's lack of occasion to exercise authority may itself

indicate that that authority is very strong indeed. But absent

a
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exercise, there nust be other affirmative indications of au-
thority. Statements by nmanagenent purporting to confer
authority do not al one suffice. See Chevron, US. A, Inc., 309
NLRB 59, 69 (1992) (no weight given "job descriptions that
attribute supervisory authority where there is no i ndependent
evi dence of its possession or exercise"); Advanced M ning

G oup, 260 NLRB 486, 607 (1982) ("Wat is relevant is the
actual authority possessed and not the conclusory assertions
of a conpany's officials."). For exanple, in Gl, Chemca
and Atomic Workers Int'l Union, AFL-CIO v. NLRB, 445

F.2d 237 (D.C. Gr. 1971) ("OCAW), this court upheld the
Board's concl usion that "senior operators” were not supervi-
sors, despite notices and postings by the enployer that the
seni or operators were to supervise the personnel on their
shift. W noted that "beyond the statenments or directives

t hensel ves, what the statute requires is evidence of actual
supervisory authority visibly translated into tangi bl e exam
pl es denonstrating the exi stence of such authority.” 1d. at
243.

Such "tangi bl e exanpl es" evidencing authority are |acking
here. The record reveals that in nmultiple training sessions,
and on their performance eval uations, the nurses were en-
couraged by nmanagenment to "independently discipline" certi-
fied nursing assistants. Yet the record al so reveal s seven
recorded occasi ons on which the nurses were involved in
di sciplinary incidents involving certified nursing assistants.
On each of these seven occasions, the nurse involved reported
the incident to her supervisors rather than independently
di sciplining the CNA. Accordingly, the Board concl uded that
the enployer's efforts to communicate to the nurses that they
possessed i ndependent disciplinary authority did not "denon-
strate supervisory authority in the absence of evidence that
[the nurses] have any role in discipline beyond a reporting
function." Cf. Nymed, Inc., 320 NLRB 806, 812 (1996);
Passavant Health Cr., 284 NLRB 887, 889 (1987).

Appel | ant argues, however, that the Board erred in failing
to adequately consider why the nurses did not exercise the
i ndependent authority they purportedly possessed. |In partic-
ular, appellant clains that the Board did not give sufficient
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wei ght to the testinmony of several nurses that they had been
threatened by CNAs, that their vehicles had been vandalized,
and that they feared retaliation by CNAs if they exercised
their disciplinary authority. But even if accurate, appellant's
expl anation for the nurses' failure to exercise their authority
is beside the point. The Board was not charged with deter-

m ni ng whet her nmanagenent desired the nurses to be super-
visors. Nor was it charged with determ ni ng whet her the

nurses woul d have acted as supervisors but for sone inter-
vening factor. The Board was required to deci de whether the
nurses were supervisors, and the consistent failure to exercise
putative disciplinary authority despite the opportunity to do
so was certainly an appropriate factor for the Board to
consider in nmaking its decision, whatever the reason for that
failure.

I ndeed, under the approach appel |l ant advocates, an em
pl oyer could effectively disqualify enployees froma bargain-
ing unit by granting them paper authority that they will be
too intimdated to exercise. This possibility would be particu-
larly troubl esone where, as here, nuch of the evidence of
conferred authority is based on managenent actions which
occurred when a uni on canpai gn was in progress or on the
hori zon. See OCAW 445 F.2d at 173 ("In [an atnpbsphere
prior to any union canpaign], untainted by live controversies
over the statutory status of any particul ar group of enploy-
ees, managenent's statenments conferring responsibilities and
allocating duties are likely to be nore reliable than simlar
statenents made in the context of union conflict when di-
rectives are often addressed as nmuch to the Board as they are
to the conpany's personnel.").

East Village may well have had every intention that the
charge nurses assume true supervisory roles. Nonetheless,
what ever their intention, East Village's managenent failed to
t ake adequate neasures to ensure that the nurses' authority
woul d materialize in practice. Appellant acknow edges that it
did not "discipline" the nurses for not exercising their super-
visory authority, and did not "discipline" CNAs for retaliatory
conduct, but argues the lack of formal disciplinary procedures
in no way indicates that East Village acqui esced in the charge
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nurses' failure to exercise their supervisory roles. |ndeed,
East Village asserts that, far frompernmtting this situation, it
strove to correct it through unfavorable reviews on nurses

eval uati ons and continui ng encouragenent to exercise disci-
plinary authority. Wthout purporting to suggest what woul d
have been an appropri ate managenent strategy, we note only

that the strategy enpl oyed, however well-intentioned, was
ineffectual. The record does indicate that at training tine
and evaluation tine, East Village enthusiastically chanpioned

t he charge nurses' supervisory authority. But each time an
incident calling for discipline of a CNA occurred, the charge
nurses failed to act independently, and other supervisory and
managenment personnel consistently stepped in and handl ed

the discipline. Furthernore, even to the degree that it
suggests supervisory authority, but see VIP Health Servs.,

1999 W. 7831 at *6, there is no evidence that there are any
times when no shift or unit supervisors are present. In

short, East Village has apparently structured its nursing staff
in such a way that the charge nurses, for whatever reason, do
not meani ngfully possess the purported authority they have
been given. |If the nurses refuse to exercise the authority
managenent intended due to fear of the CNAs, it is a
probl em for managenent to correct. It is not, however, a
reason for the Board or this court to inpute to the nurses an
aut hority which they do not in fact possess. 1In the circum
stances of this case, the Board was justified in concluding that
the nurses' authority is not an actuality, albeit undenonstrat -
ed, but is instead a specul ative possibility, which absent
denonstration, is sinply "paper power."

Concl usi on

Because the Board's conclusion that the East Village nurs-
es are not supervisors was supported by substantial evidence
on the record as a whole, East Village's refusal to bargain
was unjustified. Accordingly, we deny appellant's petition for
review, and grant the Board's cross-petition for enforcenent
of its order.
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